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THE FINAL OUTCOME OF THE FISHERIES ARBITRATION 

On the 15th of November, 1912, the United States and Great Britain 
formally ratified and put into effect an agreement J which, in conse- 
quence of diplomatic negotiations covering nearly two years, had been 
signed by their plenipotentiaries on the 20th of July, 1912, adopting 
with certain modifications the rules and method of procedure embodied 
in the award of the North Atlantic Coast Fisheries Arbitration Tribunal, 
rendered at The Hague on September 7, 1910, under which all questions 
hereafter arising in regard to the exercise of American fishing liberties 
under the treaty of 1818 may be determined in accordance with the 
principles laid down in the award. This agreement constitutes the 
final step which was necessary to complete and perfect the arbitration 
award and give it practical application; and the award and this agree- 
ment together establish for all time the extent of the rights and obliga- 
tions of the inhabitants of the United States in the exercise of their 
fishing liberties under the treaty of 1818. 

The time has come, therefore, when it is possible to review this arbi- 
tration as a completed transaction and measure the value of the results 
secured in the light of its ultimate outcome as finally settled by this 
agreement. 

This arbitration was in some respects the most notable of the many 
international arbitrations in which the United States has participated. 
The fisheries dispute, the settlement of which was its purpose, had been 
a constant source of irritation and friction between the United States 
and Great Britain for nearly a century, and on several occasions had 
seriously strained the friendly relations between the two countries. 
Throughout the course of this dispute both countries exhausted every 
resource of diplomacy, short of arbitration, in attempting to bring about 
a satisfactory adjustment of the questions at issue, but without success. 
It was, therefore, a surprising and encouraging triumph for the cause 

1 This agreement is printed in the Supplement to this Journal, page 41. 
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of arbitration in the settlement of international disputes, that, when at 
last arbitration was resorted to in this case, a result was secured which 
has been accepted on both sides as an eminently fair and satisfactory- 
settlement of the controversy. 

It is true that neither side secured all that it contended for, and per- 
haps hoped for, but that probably is inevitable in such an arbitration, 
and in considering the case now, after two years have elapsed since the 
award, it may fairly be said that if we have any cause for regret on 
our side of the line, it is only because it was found necessary to call 
in foreign arbitrators to settle our differences with Canada and New- 
foundland. 

For a clear understanding of the questions involved in this contro- 
versy, a brief examination of its origin and historical development is 
necessary. 

At the close of the Revolution, the United States and Great Britain 
entered into their treaty of peace of 1783, by the third article of which 
the rights of the United States, as an independent nation, in the fisheries 
in the waters of the North Atlantic outside of the territorial waters of 
Great Britain were recognized, and special liberties of taking, drying, 
and curing fish on the shores and coastal waters within the jurisdiction 
of Great Britain were secured to the inhabitants of the United States. 

No question arose as to the meaning and effect of the provisions of 
this treaty until the close of the War of 1812 when, in the negotiations 
for the treaty of peace at Ghent in 1814, the British Commissioners in- 
formed the Commissioners of the United States that in so far as the 
fisheries provisions of the treaty of 1783 related to the inshore or coast 
fisheries, Great Britain regarded them as abrogated by that war. No 
question was then, or thereafter, raised as to the rights of the United 
States in the fisheries outside of British territorial waters, but formal 
notice was given "that the British Government did not intend to grant 
to the United States gratuitously the privileges granted by the former 
treaty of fishing within the limits of the British Sovereignty and of 
using the shores of the British territories for purposes connected with 
the fisheries." The Commissioners of the United States, on the other 
hand, contended that inasmuch as these fisheries provisions of the treaty 
of 1783 merely secured to the United States the continued enjoyment of 
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preexisting rights upon the partition of the British North American 
empire at the close of the Revolution, such provisions were not subject 
to abrogation by war, and that no declaration or provision in the new 
treaty was required to continue in force these provisions of the old 
treaty. 

The positions thus taken were maintained by each side without change 
throughout the negotiations, with the result that no mention of the 
fisheries was made in the Treaty of Ghent as finally signed in 1814; and 
the question of whether or not the United States was entitled to the 
continued enjoyment of these fishing liberties was left open for future 
discussion between the two governments. This question almost im- 
mediately became the subject of diplomatic correspondence which led 
to negotiations in 1816 between the two governments for the purpose of 
reaching, if possible, a mutually advantageous basis of settlement. 
These negotiations, after many interruptions and delays, were finally 
brought to a successful conclusion on October 20, 1818, when a new 
treaty was signed dealing with the fisheries and several other matters 
of difference between the two governments. By this treaty the United 
States secured for its inhabitants the liberty "in common with British 
subjects" of taking, drying and curing fish on certain defined portions 
of the coasts of Canada and Newfoundland, including the coast of 
Labrador; and the United States renounced for its inhabitants the liberty 
theretofore enjoyed of taking, drying and curing fish "on or within 
three marine miles of any of the coasts, bays, creeks, or harbors of His 
Britannic Majesty's Dominions in America" not included within the 
defined limits. It was provided, however, that American fishermen 
should be admitted to enter such bays or harbors for the purposes of 
shelter, repairing damages, purchasing wood and obtaining water, but 
for no other purpose whatever, and that they should be under such 
restrictions as were necessary to prevent their taking, drying or curing 
fish therein, or in any manner whatever abusing the privileges thus 
reserved. 

This new treaty superseded the fisheries provisions of the earlier 
treaty which Great Britain had asserted were abrogated by the War of 
1812, and thus set at rest that discussion. Unfortunately, however, 
although thus disposing of the existing causes of dispute between the 
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two countries, the fisheries provisions of this treaty contained new and 
unexpected causes of difference which, as the event has proved, were 
destined to vex the friendly relations between Great Britain and the 
United States for nearly a century. 

Several of the less important questions which arose during the course 
of the controversy were disposed of by diplomatic discussion, and all 
the other differences which remained unsettled are covered by the 
several questions submitted for decision in this arbitration, and can 
more conveniently be considered in connection with the effect and 
meaning of the award, which is examined below. For the present it is 
sufficient to state that the differences as to the meaning of this treaty 
have brought into question not only the rights and duties of the American 
fishermen in the territorial waters of Great Britain affected by the treaty, 
but also the limitations of British sovereignty in such waters and the 
extent of the treaty waters themselves; and there has hardly been a 
time since this controversy began when some of these questions have 
not been the subject of diplomatic discussion between the two govern- 
ments. 

Attempts were made to compose these differences by arranging in 
the Reciprocity Treaty of 1854 and the Treaty of Washington of 1871 
for new and more extensive fisheries privileges for American fishermen 
in the territorial waters of Canada and Newfoundland in exchange for 
trade and other concessions granted by the United States to those 
Colonies. Both of these arrangements, however, served only a tem- 
porary purpose, and neither of them proved satisfactory to the United 
States. Another attempt to end this controversy was made in 1888 
when the so-called Bayard-Chamberlain Treaty was negotiated defining 
the rights and obligations of American fishermen in British territorial 
waters, but this treaty failed to secure the approval of the United States 
Senate and never became effective. Again in 1892 the so-called Blaine- 
Bond Treaty was negotiated adjusting the differences between the United 
States and Newfoundland, but this treaty was not ratified on account 
of opposition on the part of Canada, and a similar treaty negotiated in 
1902, known as the Hay-Bond Treaty, was finally rejected by the United 
States in 1905. 
With the rejection of this treaty the fisheries controversy, which 
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had been temporarily quiescent, broke out again with renewed vigor. 
The failure of the United States to ratify this treaty was regarded by 
the Newfoundland Government as sufficient justification for terminating 
all the commercial privileges which had always theretofore been ex- 
tended to American fishing vessels, both on the treaty coasts and on 
the other coasts of Newfoundland; and this new policy was adopted 
with the avowed purpose of compelling the United States to admit 
Newfoundland fish and fish products to the American markets free of 
duty, in exchange for enlarged trading and fishing rights on the New- 
foundland coasts. 

In carrying out this new policy the Newfoundland Government also 
undertook to impose certain limitations and restrictions upon the exer- 
cise by the American fishermen of their treaty liberties in Newfoundland 
waters, which the United States regarded as in conflict with their rights 
under the treaty. 

Such briefly, was the situation with which Mr. Root was called upon 
to deal when he became Secretary of State in the latter part of the year 
1905. 

An examination of the history of this controversy and the uniform 
failure of every previous attempt to settle it by submerging the disputed 
rights of the old treaty in enlarged fishing privileges exchanged for 
tariff concessions to Newfoundland and Canada, convinced Mr. Root 
that before a permanent settlement could be effected the respective 
rights of the parties under the treaty of 1818 must first be determined. 
He, therefore, proceeded at once to enter upon negotiations with Great 
Britain for the purpose of defining the fishing rights of American fisher- 
men under the treaty, and restraining the Colonial Governments from 
interfering therewith. It soon became evident in the diplomatic dis- 
cussion which ensued that, on account of the wide divergence of view 
between the two governments as to the true intent and meaning of the 
treaty provisions, it would be impossible to reach an agreement upon 
a common basis for a permanent adjustment of all the questions in dis*- 
pute; and it was recognized on both sides that recourse must be had to 
arbitration. Accordingly, pursuant to the provisions of the general 
arbitration treaty of April 4, 1908 between the United States and Great 
Britain, which meanwhile had been entered into, a special agreement 
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for the arbitration of this controversy was concluded on January 27, 
1909. By this agreement seven questions, covering all the unsettled 
matters of difference growing out of the fisheries provisions of the treaty 
of 1818, were referred for decision to a tribunal of arbitration constituted 
in accordance with the provisions of The Hague Convention of October 
18, 1907 for the pacific settlement of international disputes, and special 
provisions were adopted governing the procedure before the Tribunal 
and providing an expeditious and effective method of giving practical 
effect to the award of the Tribunal, and of determining any new ques- 
tions which might arise in the future as to the meaning of the award, or 
of the fisheries provisions of the treaty of 1818. 

The Tribunal consisted of five members 2 who were selected by com- 
mon accord between the United States and Great Britain from the 
members of the Permanent Hague Court. As is customary in such 
cases, each government was represented by an agent. 3 The agent in 
international proceedings acts for and stands in the place of his govern- 
ment before the Tribunal, and is responsible for the preparation and 
presentation of the case on his side, having general control over the 
proceedings on behalf of his government before the Tribunal, with all 
the necessary authority which such responsibilities entail. In addition 
to the agents, each government was represented by counsel, 4 six appear- 

2 Mr. H. Lammasch, Doctor of Law, Professor of the University of Vienna, Aulic 
Councillor, Member of the Upper House of the Austrian Parliament; His Excellency 
Jonkheer A. F. de Savornin Lohman, Doctor of Law, Minister of State, former 
Minister of the Interior, Member of the Second Chamber of the Netherlands; Honor- 
able George Gray, Doctor of Law, formerly United States Senator, Judge of the 
United States Circuit Court of Appeals; The Right Honorable Sir Charles Fitzpatrick, 
Doctor of Law, Chief Justice of Canada; Honorable Luis Maria Drago, Doctor of 
Law, former Minister of Foreign Affairs of the Argentine Republic, Member of the 
Law Academy of the University of Buenos Aires. 

3 Honorable Chandler P. Anderson, Agent for the United States; The Honorable 
Allen B. Aylesworth, Minister of Justice of Canada, Agent for Great Britain. 

4 Counsel for the United States: Honorable Elihu Root, Honorable George Turner, 
Honorable Samuel J. Elder, Charles B. Warren, Esquire, James Brown Scott, Es- 
quire, and Robert Lansing, Esquire. 

Counsel for Great Britain: The Right Honorable Sir William Snowdon Robson, 
Attorney General of Great Britain; The Right Honorable Sir Robert Bannatyne 
Finlay, former Attorney General for Great Britain; The Honorable Sir Edward P. 
Morris, Prime Minister of Newfoundland; The Honorable Donald Morrison, Minister 
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ing on behalf of the United States, and seventeen on behalf of the British 
and Colonial Governments. 

The questions submitted for decision all called for an interpretation 
of the fisheries provisions of the treaty of 1818, and involved an examina- 
tion not only of the language of that treaty, but also of the events lead- 
ing up to it, and the subsequent governmental actions on each side 
bearing on its interpretation. The discussion of these questions, there- 
fore, required the compilation and presentation of all the material 
and pertinent evidence available showing the history of the American 
fishing rights in British waters from colonial days down to the present 
time, covering a period of more than one hundred and twenty-five years. 
This evidence comprised the diplomatic correspondence between the 
United States and Great Britain and the British Colonial correspondence 
bearing upon these questions, also all legislative and executive acts on 
both sides pertinent to the issues, together with all records, so far as 
they were available and material, of the negotiations leading up to, as 
well as the language of the treaties of 1783, 1814, 1818, 1854, 1871 and 
the unratified treaties of 1888, 1890 and 1902, and the modus vivendi 
relating to the fisheries entered into in 1885, and the subsequent ones 
of 1888, 1906, 1907 and 1908 respectively, and also a number of treaties 
between Great Britain and France, and the United States and France, 
in so far as they had a bearing upon the interpretation of the treaty of 
1818. 

Before the meeting of the Tribunal, the agent of each government de- 
livered to the other and to the members of the Tribunal a printed case 
presenting the evidence relied upon, and the conclusions drawn from it 
in support of the contentions of his government; and printed counter- 
cases in reply were also served, followed by printed arguments on the 
law, with citations of authorities and precedents. 

The Tribunal met on June first at The Hague to hear the oral argu- 
ments, which were presented by four counsel on each side, Great Britain 
taking the opening, and the United States the closing argument, in 

of Justice of Newfoundland; Sir James S. Winter, former Attorney General of New- 
foundland; Mr. John S. Ewart, Mr. George F. Shepley, Sir H. Erie Richards, Mr. A. 
F. Peterson, Mr. W. N. Tilley, Mr. Raymond Asquith, Mr. Geoffrey Lawrence, Mr. 
Hamar Greenwood, Messrs. Blake and Redden, Mr. H. E. Dale. 
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accordance with an arrangement entered into by the agents and counsel. 
These arguments extended over a period of nine weeks from June 6th 
to August 12th, consuming forty sessions of the Tribunal. On Sep- 
tember 7th, within less than a month after the close of the oral argu- 
ment, the Tribunal announced its award. 

The first question submitted for decision called upon the Tribunal 
to determine to what extent, if at all, the British or Colonial Govern- 
ments were entitled, without the consent of the United States, to limit 
or restrain the time, methods, or implements of fishing by American 
fishermen exercising their treaty liberties in British territorial waters. 
Great Britain had already admitted, in the negotiations which resulted 
in this arbitration, that no such limitations could be imposed unless 
they were appropriate and necessary for the protection and preservation 
of the fisheries, and reasonable in themselves, and fair as between British 
and American fishermen. This admission was incorporated in the ques- 
tion as submitted for decision, and to that extent the contentions of 
both governments coincided. But the question of the enforcement 
against American fishermen of fishing regulations objected to by the 
United States as not appropriate, necessary, reasonable, or fair, remained 
to be determined. The importance of this question to the United States 
was due to the fact that, owing to the competition between the American 
fishermen and certain Newfoundland local interests, the Newfoundland 
Government was attempting to enforce a number of fishing regulations, 
some of which, although in form applying to all fishermen alike, in fact 
applied only to American fishermen and constituted a very serious 
discrimination against them, and all of which were regarded by the 
United States as unreasonable and unnecessary. 

The clause of the treaty which gave rise to this feature of the con- 
troversy provided merely that "the inhabitants of the United States 
shall haVe forever, in common with the subjects of His Britannic 
Majesty, the liberty to take fish of every kind" on the so-called treaty 
coasts. The British contention rested on the argument that the words 
"in common with the subjects of His Britannic Majesty" meant that 
American fishermen should be on exactly the same footing as local fisher- 
men in British waters, and therefore subject to the same governmental 
control exercised by Great Britain and her Colonies over British subjects. 
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The United States, on the other hand, showed by the negotiations re- 
sulting in that treaty, as well as by means of the antecedent French 
fishing treaty rights on the Newfoundland coast, that the words "in 
common" were used to negative the implication, which otherwise would 
have arisen, that American fishermen were to have an exclusive right 
of fishing. The United States further maintained that, instead of sub- 
jecting American fishermen to local regulations, the effect of the treaty 
was either to establish a fishery common to both nations, in which the 
United States had an equal interest with Great Britain, thus creating 
an international servitude depriving Great Britain of a portion of her 
sovereignty in the treaty waters, or else, in the alternative, that the 
treaty must be regarded as imposing upon Great Britain a contractual 
obligation limiting the exercise of British sovereignty in treaty waters, 
to the extent that the prerequisite of reasonableness must be deter- 
mined before regulations could be enforced against American fishermen, 
and that neither Great Britain nor her Colonies could be the sole judge 
of the question of reasonableness. 

Much to the satisfaction of Great Britain, the Tribunal did not sup- 
port the extreme contention of the United States that Great Britain had 
transferred to the United States sovereign rights in the treaty waters; 
but, equally to the satisfaction of the United States, the Tribunal further 
decided that, although British sovereignty in such waters remained 
intact, yet a limitation had been imposed upon the exercise of such 
sovereignty to the extent claimed by the United States, so that in case 
of any dispute as to the reasonableness of regulations their enforcement 
against American fishermen must be suspended until they were held to 
be reasonable, as defined in the award, by an impartial tribunal in ac- 
cordance with certain rules and a method of procedure which were em- 
bodied in the award and recommended by the Tribunal for the adoption 
of the two governments. The British Government objected strongly 
to some of these rules as an unnecessary limitation upon British sov- 
ereignty, and took the position that although they were embodied in 
the award, they did not form part of it, and were not binding upon the 
two governments, being merely in the form of recommendations for their 
adoption, and that it was open to the two governments to reject them 
altogether, or adopt them with modifications. As a result of protracted 
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negotiations, it finally appeared that Great Britain was willing to agree 
to the rules and method of procedure recommended by the Tribunal, 
if modified so that instead of suspending the operation of the Canadian 
and Newfoundland laws pending the determination of their reasonable- 
ness by an impartial tribunal, the Canadian and Newfoundland Govern- 
ments should be required to adopt regulations, relating to the fisheries 
in Canadian and Newfoundland waters, at least six months before the 
opening of the next fishing season when the laws were intended to go 
into effect. The reason for fixing six months as a minimum period was 
to give sufficient time before its expiration within which the question 
of the reasonableness of any fisheries regulations which were objected 
to might be submitted to and decided by a permanent mixed fishery 
commission established by the two governments pursuant to the award 
recommendations. This modification, together with certain other 
modifications which were desired by the United States, were finally 
agreed to, and the rules and method of procedure recommended in the 
award, with these modifications, have now been adopted by both coun- 
tries in their agreement of July 20, 1912. These amended rules and 
method of procedure are based upon the decision of the Tribunal that 
neither the United States nor Great Britain, nor her Colonies, can be 
the sole judge of the reasonableness of fisheries regulations in treaty 
waters and they fulfil, quite as effectively as the rules originally recom- 
mended by the award would have fulfilled, the requirement of the award 
that the United States shall hereafter have an opportunity of having 
any dispute as to the reasonableness of fisheries regulations deter- 
mined by an impartial tribunal before such regulations are imposed 
upon American fishermen exercising their treaty liberties. 

In order to give the award practical application to existing regulations, 
and in accordance with a special provision for that purpose made in the 
arbitration agreement, the question of the reasonableness of all existing 
Canadian and Newfoundland regulations, to which the United States 
had previously objected, was referred by the Tribunal, at the request 
of the United States, to a commission of expert specialists on the ground 
that the determination of their reasonableness required an examination 
of their effect in actual operation, and expert information about the 
fisheries themselves. By the agreement of July 20, 1912, the jurisdic- 
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tion thus conferred upon the commission of expert specialists was trans- 
ferred to the Permanent Mixed Fisheries Commissions established in 
accordance with the award recommendations, so that now this com- 
mission has authority to pass upon the reasonableness not only of 
fisheries regulations hereafter adopted, but also of all existing fisheries 
regulations which the United States has objected to as unreasonable. 

Such, in general, were the results which have been secured as the 
outcome of this arbitration in relation to the issues presented by the 
first question, and it will be perceived that very substantial advantages 
have been gained by the United States. Under the conditions previously 
existing, the United States was at a considerable disadvantage because 
the Newfoundland and Canadian Governments were in a position to 
enforce the disputed fishing regulations in British waters and seize and 
confiscate American vessels for violating them, while the United States, 
on the other hand, had no alternative but forcible intervention, which 
was out of the question, or renewed diplomatic remonstrance and argu- 
ment, which had already proved to be futile. Now, however, before 
any fishing regulation can be enforced against American fishermen in 
treaty waters, the United States has the right to have the question of 
their reasonableness within the meaning of the award submitted to and 
decided by an impartial tribunal; and henceforth American fishermen 
will know before the beginning of each season just what fisheries regula- 
tions will be in force for that season, thus putting an end to the prac- 
tice, which has heretofore prevailed upon the treaty coast, of imposing 
on short notice, or without any notice at all to the American fishermen, 
new regulations which were prejudicial and embarrassing to their fishing 
operations. 

The results thus secured would have been accepted by the United 
States as a satisfactory settlement of this question at any time during 
the history of the controversy, almost every Secretary of State who had 
occasion to discuss this question having expressed a willingness that 
American fishermen on the treaty coasts should be subject to just and 
reasonable fishery regulations, the determination, however, of the 
justness and reasonableness of such regulations not being left solely to 
Great Britain or her Colonies. 

The sixth question ranked next to the first in importance. This ques- 
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tion was introduced into the arbitration by Newfoundland, and was of 
recent origin. It called upon the Tribunal to determine whether or not 
the American fishermen were entitled under the treaty to fish in the bays 
on the Magdalen Island and on the southern and western coasts of 
Newfoundland, which formed part of the so-called treaty coasts. The 
Newfoundland contention that the treaty right of fishing did not extend 
to such bays rested on the ground that bays were expressly mentioned 
in the treaty as part of the Labrador treaty coast, and were not expressly 
mentioned in the treaty as forming part of the treaty coast of Newfound- 
land and the Magdalen Island, except as to drying and curing fish in the 
bays on the southern treaty coast of Newfoundland. The United States 
contended, on the other hand, that the right to fish in these bays was 
included in the right to fish on these coasts generally, and that this was 
shown to be the intentions of the parties by the language of the treaty, 
and by the negotiations leading up to it, and by usage and custom, the 
actions of both governments in that regard having uniformly so inter- 
preted the treaty in actual practice ever since it was entered into. The 
Tribunal in its award overruled the contention of Great Britain on this 
question and sustained in all respects the contention of the United 
States. 

The peculiar importance of this question was due to the fact that if 
the Tribunal had decided that American fishermen were not at liberty 
to fish in the bays referred to, they would have been wholly debarred 
from the winter herring fisheries, and deprived of the most important 
source of supply of bait fishes necessary for the successful prosecution 
of the immensely valuable fisheries of the Grand Banks and other banks 
in the North Atlantic; and the Newfoundland Government would have 
been very much strengthened in its policy of exacting commercial con- 
cession from the United States in exchange for granting the privilege 
of procuring bait fish. This question also involved a large pecuniary 
indemnity which Newfoundland was preparing to claim against the 
United States for the value of all the fish taken in these bays by American 
fishermen during the past ninety years, which claim was disposed of by 
the award of the Tribunal. 

The fifth question called upon the Tribunal to determine whether 
the clause of the treaty by which the United States renounced the right 



THE FINAL OUTCOME OP THE FISHERIES QUESTION 13 

to fish on or within three marine miles of any of the bays of His Bri- 
tannic Majesty's Dominions in North America, applied to all indenta- 
tions of the non-treaty coasts, regardless of the size and shape of such 
indentations, which was the British contention, or applied only to such 
indentations of the coast as were within the three mile limit of jurisdic- 
tion measured seaward from the shore, which was the contention of the 
United States. The question of the meaning of the word "bays" in 
the renunciatory clause arose very early in the history of the controversy. 
It was then asserted on the part of Great Britain that any headlands on 
the coast, no matter how far apart, formed a bay, and that the line from 
which the three mile limit of exclusion extended seaward must be drawn 
between such headlands. This contention was supported by the no- 
torious opinion of the Law Officers of the Crown, rendered in 1841, in 
which they erroneously assumed that the word "headlands" appeared 
in the treaty, and that its use there justified this interpretation. The 
view has been expressed by many who have written on the fisheries 
dispute that this controversy as to bays could easily have been settled, 
and probably would never have become serious, if it had not been for 
the acquiescence of Great Britain in this inexplicable blunder on the 
part of the Law Officers of the Crown. 

On this question the Tribunal decided that the word "bays" meant 
only those indentations which had the configuration and characteristics 
of a bay, taking the word in its geographical sense. They did not decide, 
however, that Great Britain had territorial jurisdiction over the waters 
of the large bays beyond the usual distance of three miles from the shore. 
It is expressly stated in the award on this question that "the Tribunal 
is unable to understand the term 'bays' in other than its geographical 
sense," and also that "though a state cannot grant rights on the high 
seas, it certainly can abandon the exercise of its right to fish on the 
high seas within certain definite limits." It is evident, therefore, that 
the effect of the award on this question is merely to impose upon the 
United States an obligation under the treaty to prevent American 
fishermen from fishing anywhere in the large bays, but that, except 
when such vessels are found within three miles of the shores of such 
bays, they are still on the high seas and subject to American and not to 
British laws, and cannot be seized by British vessels. The question of 
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when an indentation has the characteristics of a bay was left open by 
the award. In order, therefore, "to render the decision more practicable 
and to remove the danger of future differences," the Tribunal recom- 
mended the adoption of a general rule covering all bays with exceptions 
as to certain enumerated bays with reference to which the line of de- 
limitation was expressly defined, which recommendations clearly con- 
tain an expression of the Tribunal's opinion as to the meaning and 
application to be given its answer with reference to the bays under 
consideration. 

These recommendations are substantially in accordance with the pro- 
visions of the unratified Bayard-Chamberlain Treaty of 1888, with 
several modifications favorable to the United States. It is understood 
that in considering the practical application of these recommendations, 
some questions arose between the two governments as to their effect in 
relation to certain of the Newfoundland bays, but as it appeared 
that the delimitation of the extent of the Newfoundland bays could 
be postponed without any practical disadvantage to American fisher- 
men, it was not deemed advisable to delay the settlement of the other 
questions upon which an agreement had been reached pending the con- 
sideration of that question. The agreement of July 20, 1912, adopts 
the award regulations with reference to the Canadian bays, but leaves 
open for further consideration the delimitation of the Newfoundland 
bays affected by the award, and it defines the bays to which it applies 
as "bays contiguous to the territory of the Dominion of Canada," thus 
recognizing that under the award they are not British territorial waters. 

It will be seen from the foregoing considerations, that the contention 
of neither government in regard to "bays" has been fully sustained, 
and the difficulties presented by this question are shown by the fact 
that it is the only question on which the award was not unanimous. 

This question was of considerable historical interest, but of very little 
practical importance, because the Bay of Fundy, which is the only 
large bay on the non-treaty coasts in which the American fishermen 
have found fishing profitable in recent years, was excluded from the 
application of the award. 

The award on the second question sustained the contention of the 
United States that the treaty liberty of fishing, which is secured to 



THE FINAL OUTCOME OF THE FISHERIES QUESTION 15 

the inhabitants of the United States, entitled such inhabitants to con- 
duct their fishing operations in treaty waters by employing as members 
of their fishing crews persons who are not inhabitants, although such 
non-inhabitants derive no benefit from the treaty in their own right. 

The award on the third and fourth questions determines, in accordance 
with the contention of the United States, that American fishermen, while 
enjoying their fishing liberties on the treaty coasts and while resorting 
to the non-treaty coasts for their treaty privileges of shelter, repairs, 
wood and water, cannot be subjected to the payment of light, harbor, 
or other dues which are not imposed upon local British fishermen, and 
cannot be required to enter and clear at customs houses, and that the 
obligation they are under of identifying themselves as entitled to treaty 
rights would be sufficiently fulfilled by reporting their presence on the 
coast to some duly authorized official, if convenient opportunity is 
afforded, and by exhibiting, when called upon to do so, the credentials 
of their national character. 

The decision of the seventh question was also in favor of the United 
States, the award holding that the inhabitants of the United States, 
whose vessels resort to the treaty coast for the purpose of exercising 
their treaty liberties, are entitled to have for those vessels when duly 
authorized by the United States in that behalf, the commercial privileges 
which are accorded by agreement or otherwise to United States trading 
vessels generally, provided that the treaty liberty of fishing and the 
commercial privileges are not exercised concurrently. 

The results thus secured, as already stated, have been accepted on 
both sides as a fair and satisfactory settlement of the fisheries contro- 
versy, not perhaps with respect to each detail but taken as a whole. 
This unexpectedly harmonious outcome is doubtless due to the fact that 
in this arbitration, for the first time in the history of the controversy, an 
opportunity was afforded for a comprehensive and impartial presenta- 
tion and examination of all the material and pertinent evidence produced 
on both sides bearing upon the true intent and meaning of the treaty 
provisions. None of the diplomatic discussions in the past have dealt 
with all of these questions together, and it was inevitable in a controversy 
extending back over so many years that both sides should not have had 
a common understanding of all the facts out of which the questions at 
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issue arose. It is quite probable that if before this arbitration both 
parties had been in full possession of all the facts as they have been 
developed and presented upon this arbitration, an agreement could have 
been reached without recourse to arbitration. The importance of reach- 
ing a common basis of fact in the discussion of international disputes, 
before submitting such disputes to arbitration, is not always appreciated, 
and resort might be had more frequently with advantage to the hitherto 
somewhat neglected expedient of employing an impartial commission 
of inquiry for the purpose of securing an agreed statement of facts as 
a basis for reaching, if possible, an adjustment by direct negotiation 
between the parties, rather than by arbitration. 

Chandler P. Anderson. 



